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For many years, banks have partnered with Fintech companies to offer online loans to consumers.
Some of these bank partnerships have been challenged by consumer advocates through so-called
“true lender” litigation in state and federal court, by state regulators, and through criminal
prosecutions. The crux of the true lender challenge is that at the time a loan is originated, the lender
on the face of the loan paper, the bank, is not the true lender. Rather, the true lender is the Fintech
company that marketed and sold the financial product or service to the consumer. If a true lender
challenge is successful, the Fintech company may face significant civil and criminal penalties for
failing to be licensed as a lender, and the loans may be usurious and void in some jurisdictions.

In the face of this threat to online lending, Fintech companies have taken different approaches.
Some carefully construct their partnerships to ensure that the bank only originates loans that would
not subject the Fintech company to a licensing requirement. Other Fintech companies obtain state
law licenses that it might need to originate, broker, purchase, service or collect the loans. Still
others pursue legislative change to ensure that Fintech companies are either exempt from existing
requirements or fall into newly created categories of licensee.

At the federal level, last December, the Office of the Comptroller of the Currency (“OCC”)
published its proposal for how it will address the growing calls for a national Fintech charter. The
paper, “Exploring Special Purpose National Bank Charters for Fintech Companies,” had been
eagerly awaited as a possible way to enjoy the same preemption authority of national banks over
various state licensing, usury and disclosure requirements. The OCC explained that it was
considering several categories of fintech companies, including marketplace lenders that provide
loans to small businesses. The OCC indicated that it believes its proposal would accommodate fair
access to banking products and fair treatment of customers as well as Fintech Companies while
preserving the safety and soundness of national banks. The Fintech Charter could be used by any
entity providing certain financial services, particularly money transmitters, check cashers and
providers of technology (“Financial Service Centers” or “FSC”) to aid in the underwriting and
origination of such obligations.

Rather than seek new legislation or rulemaking to advance the goal of the Fintech Charter, the
OCC proposed to use its existing authority to charter “special purpose national banks.” Current
OCC regulations allow the OCC to permit “a national bank or a Federal savings association with a
special purpose.” A “special purpose bank” is one that limits its activities to fiduciary activities or
to any other activities within the business of banking. A special purpose bank that conducts
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activities other than fiduciary activities must conduct at least one of the following three core
banking functions: receiving deposits; paying checks; or lending money.

The advantage of the national bank charter for a fintech company is that it allows the fintech
company to conduct business on a nationwide basis subject to the National Bank Act (“NBA”).
The NBA affords national banks broad preemption authority over certain state laws, a key
competitive advantage. If the OCC proceeds, a Fintech Charter would look to the relevant statutes,
regulations, and federal judicial precedent to determine if or how state law applies. A Fintech
Charter could enable a FSC to avoid many of the state laws under which it currently operates.
Importantly, the Fintech Charter would not enable FSCs to preempt zoning laws, which are often
used to keep FSCs out of certain neighborhoods.

The state response to the Fintech Charter proposal has been decidedly negative. New York State’s
Superintendent of Financial Services, Maria Vullo, sued the OCC, claiming that the OCC is
exceeding its regulatory authority in putting forth the Fintech Charter proposal. On December 12,
2017, The U.S. District Court for the Southern District of New York dismissed Superintendent
Vullo’s lawsuit, explaining that the court lacked jurisdiction over the dispute until the OCC
actually reaches a final decision on whether to grant a Fintech Charter.

In January 2017, the Colorado Uniform Consumer Credit Code (“U3C”) Administrator filed
lawsuits against Marlette Funding and Avant to shut down the bank partnership model they
employed within the state, taking the position that consumer loans offered by those online lenders
in Colorado cannot exceed the rates permitted for a state-supervised lender, i.e., 21 percent APR.
Marlette and Avant partnered with New-Jersey based Cross River Bank and Utah-based WebBank,
respectively, to offer consumer loans through an online lending platform. The U3C Administrator
alleged that once the loans were purchased by Marlette Funding and Avant, they became subject to
Colorado rate limitations and were usurious. The U3C Administrator also alleged that state banks
cannot assign their interest rate preemption authority to non-bank partners when they purchase the
loans. The Administrator identified the following factors to argue that the non-bank partners had
the predominant economic interest in the transactions: the non-bank partners paid the bank’s costs
associated with the initiation of the lending program, as well as the marketing costs; the non-bank
partners decided which applicants would receive loans, applying lending criteria established by
Marlette and Avant and their respective bank partners; the banks bore little or no risk of financial
loss in the event the borrower defaulted on the loan. Cross River and WebBank have since also
sued the U3C Administrator. Observers of the Fintech space are keenly watching Colorado as a
bell weather for how the issues raised by bank partnerships might be resolved.

Whether the Fintech Charter becomes the “go to” method of operating a FSC remains to be seen.
Nevertheless, the OCC’s Fintech proposal may potentially provide a path forward for operators
seeking certainty with regard to the application – or non-application – of state laws to their
business.

Hudson Cook, LLP provides articles, webinars and other content on its website from time to time
provided both by attorneys with Hudson Cook, LLP, and by other outside authors, for information
purposes only. Hudson Cook, LLP does not warrant the accuracy or completeness of the content,
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